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B PREFACE

Students often view company law as something they have to do in order to get a job in
a corporate law firm, to be prepared for working in a corporate law firm, or indeed to
assure themselves that they do not want to work in a corporate law firm. The aspiration
of this book is to try and persuade more students that company law is not just a useful
discipline offering a high-return on your intellectual capital investment, but that it is, on
its own terms, a fascinating and intellectually rich and challenging area of the law.

The challenge for any teacher of company law is to convey the excitement and enthu-
siasm that we have for our subject to you, to enable you to discover for yourself the
fascination and the intellectual stimulation available from something as apparently
immanently dry as company law. In my experience this discovery is not possible for
most students without access to the context in which the company and company law
operates: the economic and social context within which business activity takes place.
This book uses this context to facilitate an advanced understanding of corporate legal
concepts, structures and regulatory choices.

This context is offered in four different ways in the book. First, the book deploys,
intermittently, a case study involving the ‘Bob’s Electronics business’: the development
of a business from idea, to sole trader, to incorporation, to public limited company.
The aim of the case study is to place the student in the shoes of the business actor; to
enable the student to empathize with the problems which a business person faces in
setting up a business and the problems she is faced with as the company is formed and
developed. The context for the student comes from the case study, but importantly the
case study also aims to encourage the student to create her own context as she thinks
about how she would behave in the context described in the case study. Connected to
this is a second tool deployed in several chapters of the book to generate context. This
is the use of specific assignments for readers after the initial context has been provided
but before the substantive law has been engaged. Obviously, for many students short
of time and with dates and appointments to keep, it will be far too tempting to skip
over the assignments and to plough into the substance. If you can find the time and
delay the appointment it would be very beneficial for you do the assignment; and even
more beneficial to talk about these assignments together with your fellow students.
The idea of these assignments is to enable the student himself to think from first-prin-
ciples about possible regulatory solutions to the introduced problem and to identify
himself the policy reasons for and against the identified solutions. These home-made
solutions, and the reasons for and against them, provide helpful background for when
you engage with the actual legal rules. They enable you to critically engage with the
actual legal rules and are invaluable in building confidence when you find that the
solutions you create are very similar to the ones actually deployed by UK company
law. The third contextual tool is less context than analytical framework: in Part IT
of the book we make use of a very simple economic framework—the framework of
agency problems—to organize the different legal mechanisms which UK company
law deploys to control management behaviour. Finally, the fourth element of context
is straightforward: where possible the book refers to real world examples—real UK
companies and their actual activities. This is the first edition of this book so feedback
on how these contextual features work for both students and teachers would be much
appreciated.

A further feature of the book, which is not a contextual tool but is used for similar
objectives as the above tools is the use, particularly in Part II of the book on Corporate
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Control and Accountability, of comparative company law. In particular, the book com-
pares UK company law with the company law of the US state of Delaware, which is
the most important state for company law in the United States. Why, one might ask,
do we need to learn about US company law before we have studied all of UK company
law? The reason for using these comparative materials is not that I want students of UK
company law to become experts in US company law, rather it is because I believe that
comparative law assists students—undergraduate and postgraduate alike—in under-
standing, as well as enjoying learning about, UK company law. The comparison enables
students to see that UK company law involves regulatory choices that are supported by
a set of policy justifications and that the UK could, as other jurisdictions do, make dif-
ferent regulatory choices that give different weight to alternative policy considerations.
This both facilitates a better understanding of UK company law and gives students con-
fidence to critically evaluate UK company law. This critical vantage point makes learn-
ing and teaching company law much more fun. As this is the goal of the comparative
engagement it is used in the book to different extents in different areas of company law.
It is used when I think it makes a contribution to the above goals.

The book conceives of itself as an advanced undergraduate company text that
may also be used for postgraduate company law and corporate governance modules.
Unsurprisingly, this understanding of the book structures its form and content. The
book consists of the hard copy of the book and three additional chapters that are only
available online on the book’s web page (www.oxfordtextbooks.co.uk/orc/kershaw/).
The online chapters are chapters on the Market for Corporate Control, Disclosure
Audit and Accounting, and Issuing Shares to the Public. The hard copy book chapters
contain the subject areas which in my view form the basis of a standard undergraduate
company law course. The reason for separating these chapters is simply to ensure that
the book is not too big and heavy and that it can be read and carried manageably with-
out injuring your back. Again the publisher and I would appreciate feedback on whether
in future editions users of the book would prefer to have all the chapters in hard copy.

The book is the product of two and half years of hard academic labour; many nights
at the computer after our three wonderful children, Jack, Lukas and Megan were put to
bed. During this time, as always, my wife, Marlies, supported, guided and inspired my
work. I truly could not have done this, or for that matter much else, without her and I
am far more indebted and grateful to her than I think she knows.

There are lots of other people that I need to thank. Most importantly, my Mum and
Dad. My Mum, Alison, read every single word of this book not once but twice. She is
the first person who has read the book cover to cover twice and she may well be the last.
Her thoughts and guidance on the book, its structure, its contents and its punctuation
were invaluable. Thank-you Mum. My Dad, Bob, the inspiration for Bob’s Electronics,
didn’t read the book and who can blame him, but he was hugely supportive of this pro-
ject and he fixed our house whilst I was writing this book. Thanks Dad.

Finally, there are lots of family, friends and colleagues who have made direct and
indirect contributions to this book. I could say you know who you are and thank-
you, but writing a book is not a regular event and this is my first, so I won’t take that
option. I am enormously grateful, in alphabetical order, to the following people for their
comments and contributions to the content, style of, and ideas contained in this book:
Erna Braun, Markus Braun, Sylvia Braun, Aaron Callen, Matt Cowie, Suzanne Delrieu,
Fabien Delrieu, Julio Faundez, David Kennedy, Duncan Kennedy, Helen Kershaw, Ian
Kershaw, Jane Kershaw, Joanne Lythe, Jim Lopez, Imre Moller, Richard Moorhead,
Ewan McGaughey (for superb research assistance), Ronalda Murphy, Ben Peacock,
Mike Thurlow, and Sheila Tucker. Many thanks also to Paul Davies, Peter Ramsay and
Charlie Webb for taking the time to talk to me about the book and giving me extremely
helpful advice about several issues in the book and to Tom Burns, David Cabrelli, Stuart
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Cross, Janice Denoncourt, Sandra Frisby, Joanna Gray, Rob Heywood, Paddy Ireland,
Patrick Masiyakurima, Marc Moore, Paul Omar, Harry Rajak, Chris Riley, Lee Roach,
Ian Snaith, Mike Varney, Kevin Wardman and the other anonymous reviewers of vari-
ous chapters of the book for their constructive and thoughtful comments and for their
generosity for taking the time to carry out the reviews. Finally I am very grateful to
Francesca Griffin, Gareth Malna and Jacqueline Senior and the OUP team for all their
encouragement, ideas and consummate professionalism.

The law is stated as known to me as of January 2009
David Kershaw, 2 April 2009



M GUIDETO THE BOOK

There are several features designed to help you make the most of your
textbook. This guided tour shows you how to utilise them to reinforce your
study and to put company law in context for yourself.

Before we consider the various available rationales it
three points:

® It is not clear that Bob’s Electronics, the sole-tr:
form to protect Bob’s personal liability exposure.
although not complete protection could be provide:
contract he enters into the counterparty agrees tha
business’ assets to satisfy unpaid amounts and not
be some enforcement problems in this regard as a r
exclusion clauses in the Unfair Contract Terms Ad
tractual exclusions would not address third parties|
contractual relationship with Bob. However, he m:

fart thraneh 9 fa¥3

Hypothetical C

After several years of running Bob’s Electronics Ltd
his house in the south of France. After a lengthy seard
well-known professional manager, as CEO and sole d
Upon Bob’s retirement we see that Bob no longer
managerial services and would be concerned if Mark
self that could be profitably exploited by Bob’s Elect]
have a management and ownership structure that co
make value-reducing decisions (such as buying the rf
pany for £2,000,000 even though the return would b|

W Wilkinson v West Coast Capital [2005] EWHC 30

FTSE 100 FTSE 250

Other listed

Running case study

Running throughout the length of the book, the case
study of Bob’s Electronics Ltd. forms an integral part
of your learning. Examining the life cycle of a business,
its practice-orientated approach will encourage you

to apply the relevant cases and legislation to real-life
scenarios.

Hypotheticals

Drawing examples from the running case study, these
boxes raise numerous points for you to reflect on and
allow you to consider the best course of action for each
situation.

Extracts from cases, statutes, journals, and
newspapers

Primary case and statutory material — together with
extracts from journals and newspapers — is consistently
interwoven within the text to place important issues
and theory in context. Each extract is highlighted
within a shaded box to ensure easy reference during
study and revision.

Figures and Tables

Pictorial representation complements the description of
key business data and concepts in the text.



Questions

1. What does it mean to say that the board’s powers in a
and undelegated? Are the powers of a UK board “origi

~

. Are you persuaded by Bainbridge’s argument that Dl
ance right between authority and responsibility? If not

w

. What do you think Bainbridge would say about the
Transactions?

>

Does Professor Bainbridge overstate the effect on th
shareholder instruction rights or more extensive veto
Vodafone/Efficient Capital Structures example set for
answer.

Assignment 4

Reread the facts of the Delaware case of Smith v Vaj

above.

(1) Applying section 174 of the Companies Act 2006 to
of directors in breach of the duty of care when it ap)
you find the board liable to compensate the compan:

(2) If you find the board liable, what losses would the b

(3) In your application of section 174 to the Van Gorkol
hindsight problem. Are you capable of controlling t!

to assess the value of the asset being assets of t]

purchased (financial due diligence) and General m
the risks, including legal risks, associated o 4 comp
with the buying the asset covers bot

EBIT Stands for earnings before interest public cor
and taxes Going conc|

EBITDA Stands for earnings before value is thy
interest and taxes, depreciation and assumptic
amortization run as a g

expected return The aggregate of all constituer
possible returns from an investmentora  TASB Inter
business. An investment of £100 that has Board. T|

Further reading

L. Bebchuk and J Fried, ‘Executive Compensation at Fann)
Incentives, Non-performance Pay, and Camouflage’ (2
Law 807.

L. Bebchuk and J. Fried, Pay without Performance: The
Compensation (Harvard University Press, 2006).

B. Cheffins, ‘Will Executive Pay Globalise along Ameri
Governance: An International Review 8.

M.J. Conyon, R.N. Clarke and S.1. Peck, ‘Corporate Governa
Views from the Top’ (1998) 9 Business Strategy Review|

K. Sheehan, ‘Is the Outrage Constraint an Effective Const]
il . 3 L

T
objects amendment cancelled.

In relation to the ultra vires rule, over the past century|
a private, self-ordering response from companies and an
The self-ordering response was to draft exceptionall
included every object imaginable and every power ima
Such clauses, when well drafted, ensured that companid

4 Section § Companies Act 1948. Such reasons included for ex
cconomically o efficiently’ or ‘to enlarge or change the local area
Act at www.opsi.gov.uk/ @.
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Questions and Discussion

In-chapter questions will further your critical
engagement with the subject and provide you with
ample material to discuss in seminars.

Assignments

These task-based questions will require you to actively
apply your knowledge, and craft regulatory solutions
to the problems generated by carrying out business
activity through the corporate form.

Glossary

Definitions of the key terms within the text give you a
clear understanding of the financial jargon common to
company law.

Further reading

Selected reading recommendations provide you with
useful guidance for taking your study even further.

Footnotes

Used throughout the text, footnotes elaborate on the
discussion within the text, often bringing your attention
to useful online sources and material. Where you see
the ORC symbol: & go to the Online Resource Centre
(www.oxfordtextbooks.co.uk/orc/kershaw/) for a

detailed web link.



B GUIDE TO THE ORC

www.oxfordtextbooks.co.uk/orc/kershaw/
Company Law in Context is accompanied by an open-access Online Resource
Centre offering ready-to-use teaching and learning resources.

Twice-yearly updates

Ensures you are kept up-to-date with changes to cases
and legislation so that your study is as timely and
relevant as possible.

Podcasts

Accompanying each chapter in the book, this is the
perfect feature to make your study and revision both
lively and informative.

Annotated web links

The author has carefully selected web links to direct
you to the most useful and reliable online information.
This allows you to be focused and efficient with your
research whilst helping you position your learning
within a contextual framework.

(In addition to the more general, overarching list of
web links, there is also a list of specific web links which
follow up references from individual footnotes).
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Interactive (‘flashcard’) glossary

Test yourself on the complex terminology of company
law with this series of interactive flashcards.

Additional chapters on The Market for Corporate
Control, Disclosure, Accounting and Audit, and
Issuing Shares to the Public

The hard copy book chapters contain the subject
areas which generally form the basis of a standard
undergraduate company law course. These additional
online chapters will be of value for students taking
postgraduate courses on company law and corporate
governance, and as invaluable background reading for
undergraduates.

PowerPoint® slides

A suite of diagrams and charts in PowerPoint® has
been included, to aid your understanding of challenging
cases and concepts.

Video podcast

Meet the author as he introduces the book and sets the
scene for your studies.
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