




Diagram 3A gives an overview of the rules of offer and acceptance. It should help orient
you through the following discussion and provide a useful summary for revision. The dia-
gram raises the issues in the chronological order that they are likely to arise in practice.

3.2 Offer

An offer is a manifestation by the offeror (whether orally, in writing, or by conduct) of
a willingness to be bound by the terms proposed to the offeree (the addressee), as soon
as the offeree signiÞes acceptance of the terms. This contains three elements:

(i) a proposal of the terms of the exchange;

(ii) an intimation of willingness to be bound as soon as the offeree manifests accept-
ance. An offer puts the offeror on risk: it confers a power on the offeree to bind the
offeror at the precise moment of acceptance; thereafter, the offeror loses his ability to
withdraw from or further negotiate the arrangement.

A party may denythe existence of a valid contract by arguing that the alleged offer was
invalid because it was:

¥ mistakenly made (see 3.2.1);

¥ not an offer at all (see 3.2.2); or

¥ no longer valid at the time of the purported acceptance (see 3.2.4).

3.2.1 Objectivity and mistaken offers

We saw in Chapter 2 that the objective test of intention means that a party who makes
a mistake in the terms he offers to, or accepts from, the other party cannot escape liabil-
ity simply by claiming that he intended 2* when he appeared to mean 1*. The test is not
how a hypothetical observer would interpret the conduct, but how an honest and rea-
sonable person in the position of the observer would interpret it. The objective theory
cuts both ways. It protects honest and reasonable expectations, but not dishonest or
unreasonable ones. Thus, an offeree cannot enforce a contract if he knowsof or has con-
tributed to the other partyÕs ÔmistakeÕ in making the offer, or if the agreement was
aborted by latent ambiguity (see 2.2).

3.2.2 Offers and invitations to treat

A party denying the existence of a contract may argue that what the other party pur-
ported to accept was not an offer, but something less. Whether a partyÕs words or con-
duct amounts to an offer can be difÞcult to determine. Parties themselves are often
ambivalent in the negotiation process. Each seeks the greatest commitment from the
other whilst conceding the least possible commitment himself. The law must not only
protect the partiesÕ freedom to contract, but also their freedom from contract. The law
must strike a balance between protecting reasonable reliance and giving adequate room
to manoeuvre. Parties should be able to spell out the terms on which they are willing to
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sold under the supervision of registered pharmacists. When Boots introduced self-
service shopping, they were charged with breach of this statutory duty because the
pharmacist authorised to stop the sale of any drugs was stationed close by and in view
of, but not at, the cash desk. Whether Boots contravened the Act was translated into the
question of when offer and acceptance combined to complete the sale. If the display was
an offer, and the customer’s putting the item in his basket or presenting it for purchase
was the acceptance, then Boots would have contravened the Act since the pharmacist’s
supervision of the transaction only comes later, at the cash desk. The court held that
Boots did not contravene the Act since the display was not an offer (merely an invita-
tion to treat). Rather, the customer made the offer when he presented it for payment at
the cash desk, where the pharmacist could stop the sale. Three reasons were given for
this conclusion in the case; none is very convincing:

(i) It is said that if displays were offers, then the customer’s act of putting it into the
basket amounts to acceptance, preventing the customer from changing his mind
thereafter without breaching the contract. However, this problem is easily overcome by
delaying the point of acceptance to when the customer presents the item for pay-
ment;2 only then does the customer communicate his acceptance to the offeror.
Nevertheless, on this analysis, the pharmacist’s intervention thereafter would still be
too late.

(ii) It is said that if displays or advertisements were offers, then vendors would be
deprived of their freedom not to deal with a particular customer and this contradicts
the idea that a shop is a place for bargains, not for compulsory sales. However, bargain-
ing does not reflect the reality in shops today where goods are presented on a ‘take-it-
or-leave-it’ basis. Even if there was bargaining, the customer would then be regarded as
making a counter-offer which the trader could reject. The crux is that traders should not
be free to refuse to contract with any customers (consistent with modern legislation
prohibiting race and sex discrimination),3 or to contract on the marked prices (in order
to discourage deceptive trade practices).4

(iii) It is said that if displays or advertisements were offers it might oblige the vendor
to supply goods to everyone who accepts, even if he runs out of stock .5 However, this
problem is easily met by implying a common sense limit that the offer is ‘subject to
availability’ or only applies ‘while stocks last’.

The real life question in Boots was not whether a vendor could refuse to sell an item to
a particular customer: rather, it was whether a more efficient self-service pharmacy
(where a pharmacist supervises sales generally, rather than serving each individual
customer) complies with legislation requiring pharmacist supervision of the sale of
restricted drugs. It is understandable that the court did not want to deter self-service
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2 In the US decision of Laskey v Economic Stores (1946), there was held to be no acceptance until the goods
are presented at the checkout.

3 Beatson, at 33 cites the example of Timothy v Simpson (1834) where a person was asked to pay 7/6d on an
item marked 5/11d and a shop assistant said: ‘don’t let him have it, he’s only a Jew; turn him out.’ Note now,
the Sex Discrimination Act 1975 and the Race Relations Act 1976.

4 Criminal liability is imposed for misleading advertisements or indications as to price of goods under
s 20(1) of the Consumer Protection Act 1987 and s 46 of the Consumer Credit Act 1974.

5 See Partridge v Crittenden (1968) at 1209–10.
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6 In this case the customer actually received the ticket containing the exclusion clause at the same time as
taking the deck chair but the court recognised that it could just as well have been later.

pharmacies by convicting Boots of the offence. To achieve this result, the display had to
be treated as an invitation to treat.

However, an inßexible application of the rule established in Bootscould lead to error
in contexts where different policies warrant a different result. In Partridge v Crittenden
(1968) Bramble Þnch cocks and hens were advertised for sale at a stated price. The
advertiser was charged with the offence of Ôoffering for saleÕ wild live birds contrary to
the Protection of Birds Act 1954. The advertiser was acquitted because the court rigidly
applied the convention that an advertisement was an invitation to treat and not an
offer, citing some of the discredited reasons mentioned above, which were irrelevant to
the case. Similarly, in Fisher v Bell(1961) it was held that a display of a ßick-knife in a
shop window was not an offer to sell the item in contravention of legislation restricting
the sale of offensive weapons.

Counterpoint

1. Such decisions bring the law into disrepute. Statutes wholly prohibiting the offer of certain

items for sale raise quite different policy considerations from those raised by Boots (allowing

sales of certain items under supervision) or by contract formation in general (such as protecting

reliance and preserving freedom of action). The mischief behind such prohibitory statutes can

only be met by preventing the display or advertisement of the prohibited items, if necessary by

construing them as ÔoffersÕ in law, or by construing the statute as impliedly also prohibiting both

offers and invitations to treat.

2. A rigid application of Bootsalso risks failing to protect consumersfrom unfair trade prac-

tices. For example, a trader can refuse to sell an item unless the customer pays more than the

price displayed or advertised. The vendor may be subject to criminal sanctions under the Trade

Descriptions Act 1968 for misleading customers, but the customer cannot insist on buying at the

advertised price. ÔBait advertisingÕ would also go unchecked (ie attracting customers by the

prospect of heavily discounted items, when in fact there are few or no such items, in anticipa-

tion that customers, once there, will buy other more proÞtable items). In the American case of

Lefkowitz v Great Minneapolis Surplus Stores Inc(1957) G placed a newspaper advertisement

for the sale of 3 valuable fur coats and 1 lapin stole for $1 each, ÔFirst Come, First ServedÕ. L was

Þrst in the store on the dates advertised, but G refused to sell the goods to him, stating that the

sale was intended only for women. The advertisement was held to be an offer and not an invi-

tation to treat: it was clearly deÞned and explicit in its terms, leaving nothing to negotiate

between the parties.

Courts have exceptionally treated displays and advertisements as offers when there
were good policy reasonsfor doing so:

¥ In Chapelton v Barry UDC (1940) it was held that the display of deck chairs for hire
on a beach with a notice of the charges was an offer, which was accepted by a customer
taking a chair. The effect was to exclude from the contract of hire, the terms contained
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¥ Where it is postal, acceptance takes effect when the letter is sent: the offer cannot
be rejected or revoked afterwards.

Pause for reßection

Widespread use of new means of communication (eg faxes, pagers, answering machines, text

messaging, and e-mails) which do not obviously fall into either categories, suggest the need for

a third category. Thus, the approach should differ depending on whether the communication is

classiÞed as:

(1) two-way instantaneous (eg telephone conversations);

(2) one way instantaneous (eg e-mails); or

(3) postal (being non-instantaneous).

3.3.4.1 Two-way instantaneous

Brinkibon Ltd v Stahag Stahl und Stahlwarenhandels GmbH(1983) held that, in cases
of instantaneous communication (speciÞcally face-to-face dealing and telephone),
acceptance takes effect when and where it is actually brought to the attention of the
offeror. Unlike the post, the assumption with instantaneous methods of communica-
tion is that both parties are present, there is no delay between the sending and receiving
of the acceptance, and any failure of communication is usually detectable and
rectiÞable immediately. Otherwise, fault is determinative. If the offereeshould have
detected and rectiÞed the communication failure, his acceptance is ineffective (there is
no contract). If the offeror should have detected and rectiÞed the communication fail-
ure, the offereeÕs acceptance is effective. Lord Denning gave the following examples in
Entores v Miles Far East Corp(1955):

¥ if a face-to-face oral acceptance is drowned out by a noisy aircraft ßying overhead,
the offeree must repeat his acceptance once the aircraft has passed;

¥ if the telephone goes ÔdeadÕ before the acceptance is completed, the offeree must
telephone back to complete the acceptance;

¥ if the offeror does not catch the clear and audible words of an acceptance or the
printer receiving a telex runs out of ink, but the offeror does not bother to ask for
the message to be repeated, it is the offerorÕs own fault that he did not get the
acceptance and he will be bound.

Where neither party is blameworthy, the rule requiring actual communication of
acceptance favours the offeror. Lord Denning (at 333) said that if Ôthe offeror with-
out any fault on his part does not receive the message of acceptanceÑyet the sender
of it reasonably believes it has got home when it has notÑthen I think there is no
contract.Õ

3.3.4.2 One-way instantaneous

In Brinkibon v Stahag Stahl, Lord Wilberforce (at 42) accepted the rule on instantaneous
communication Ôwhere the condition of simultaneity is metÕ. This permits a distinction
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between two-way instantaneous communications Ôwhere the condition of simultaneity
is metÕ (the telephone, face-to-face conversation), and one-wayinstantaneous commu-
nications where the condition of simultaneity is not met (e-mails, text messaging,
answer-phone messages, faxes or telexes;16 the message arrives almost instantaneously,
but the recipient is not necessarily at the other end ready to receive the message). An 
e-mail is sent accepting an offer; it arrives almost instantaneously, but may not be
accessed by the offeror until a later time. When does the acceptance take effect?A ßexible
approach is required. As Lord Wilberforce said ÔNo universal rule can cover all such
cases: they must be resolved by reference to the intentions of the parties, by sound busi-
ness practice and in some cases by a judgement where the risks should lieÕ (at 42).

Three possibilities can be mooted; acceptance takes place when:

� it is sent. This prejudices the offeror since he may not know of it at that time.

� it actually comes to the offerorÕs notice. This prejudices the offeree because the offeror
may try to revoke his offer without reading the acceptance or only after an unrea-
sonable delay. The offeror has too much control over whether and when the con-
tract is concluded and has an incentive to behave badly.

� a reasonable offeror would access the message, taking account of all the circumstances.
This allows a court to balance the partiesÕ respective interests on a case-by-case
basis. Tenax SS Co Ltd v The Brimnes(1975) is instructive. In determining when a
revocation of offer by telex (like a fax) was communicated, the Court of Appeal held
that, if the telex was sent to a place of business during ordinary business hours, the
revocation was effective when it was received on the telex machine, even if it
remained unread. This implies a different result if the message was sent out of ofÞce
hours or to non-business premises. If the mode of acceptance is permitted or invited
by the offeror, he can be expected to act reasonably in checking of the technology
he puts into use (unless he indicates when he is otherwise likely to access any mes-
sages left). This standard of reasonableness should also apply to acceptances made
by post where the postal acceptance rule does not apply (see 3.3.4.3).

Should the offeror or the offeree bear the risk of a failure of communication (ie the
offereeÕs message of acceptance fails to reach the offeror)? Fault or responsibility should
be determinative. Risk should lie with the party best placed to avoid the risk. Thus, if the
mode of communication is within the offerorÕs control, such as an answer phone, it is
arguable that he should bear the risk since he has invited reliance on it as a mode of
acceptance. Otherwise, as in the case of e-mails, which are processed via servers outside
the control of the parties, failure which is neither partyÕs fault or responsibility should
leave the default position requiring actual communication. The risk lies with the offeree.

3.3.4.3 Acceptance by post

Analogous with one-way instantaneous communications, a letter of acceptance is
posted, arrives sometime later, and later again, actually read by the recipient. When
does it take effect?

88 AGREEMENT

16 Although Brinkibon classiÞes the telex is classiÞed as an instantaneous method of communication, it is
distinguishable from telephones and face-to-face conversations since both parties are not necessarily present
when the telex is used.
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21 Lord ChancellorÕs OfÞce, Statute of Frauds and the Doctrine of Consideration(Sixth Interim Report) (Cmd
5449, 1937) [38].

from revoking the arrangement because the ÔfatherÕs promise was a unilateral contractÕ
which could not be revoked once the couple had commenced performance, provided
that their performance was not left Ôincomplete and unperformedÕ.

However, reliance culminating in full compliance with the stipulated condition will
not be protected if, exceptionally, it is reasonable for the offeree to bear the risk of his
reliance. In Luxor (Eastborne) Ltd v Cooper(1941), C promised to pay L a commission if L
found buyers for CÕs 2 cinemas at the right price and the sales were concluded. L intro-
duced a willing buyer, but C refused to proceed with the sale. The House of Lords (at
125) denied L the commission, which was only payable on completion of the sale. They
refused to imply any obligation on C not to prevent L from earning its commission
because the common understanding was that estate agents take Ôthe risk in the hope of
a substantial remuneration for comparatively small exertionÕ.

Pause for reßection

The offerorÕs implied obligation not to revoke his offer is logically the subject of a two-contract

analysis implied by the courts. Aside from the main offer to pay on completed performance, the

court ÔÞndsÕ a separate unilateral offer not to revoke the main offer once the offeree com-

mences performance.

3.4 Termination of the offer

A party denying the existence of a contract may argue that, although a valid offer once
existed, it had ceased to exist by the time that the offereeÕs attempted acceptance would
otherwise have taken effect. The offer can be terminated by: (i) revocation by the
offeror; (ii) rejection by the offeree; (iii) lapse of the offer; or (iv) death of either the
offeror or the offeree.

3.4.1 Revocation by the offeror

In principle, an offer can be revoked any time before the offereeÕs communicates his
acceptance. But, the offerorÕs unilateral offer cannot be revoked once the offeree has
commenced performance (see 3.3.5.2). The concern to protect the offereeÕs reliance is
mirrored in offers to keep an offer open for a speciÞc period of time ( options or Þrm
offers ). However, the rule is that unless the promise is contained in a deed (see 4.2) or
is supported by consideration (see 4.1) it is revocable before the expiry of the speciÞed
time, even if the offeree has relied on the promise. The Law Revision Committee 21

recommended, and Article 16(2) of the Vienna Sales Convention stipulates, that Þrm
offers should be enforceable without consideration.
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A revocation is only effective when it is communicatedto the offeree before the offereeÕs
acceptance takes effect. A postal revocationis not effective on posting, but only when it is
Ôbrought to the mindÕ of the offeree ( Henthorn v Fraser(1892) at 32, 37). A postal revoca-
tion should be regarded as ÔcommunicatedÕ when it would be reasonable to expect the
offeror to acquire notice of it. For example, when it arrives at business premises during
ofÞce hours, but not one that arrives near or after closing hours and is not seen that day
(Tenax SS Co Ltd v The Brimnes(1975) at 966, 969): it takes effect when the business opens
the next morning (see 3.3.4.2). An offer made by advertisement in a newspaper is
revoked by a similar advertisement even if some offerees do not see it ( Shuey v US(1875)).

Dickinson v Dodds (1876) establishes that an offer can be revoked by a reliable third
party even acting without the offerorÕs authority. Mellish LJ said (at 475): Ôonce the per-
son to whom the offer was made knows that the property has been sold to someone
else, it is too late for him to accept the offer.Õ However, courts will be slow to conclude
that the offeree should lose his power of acceptance on the say-so of a third party. The
onus is on the offeror to show that in all the circumstances, it would be unreasonablefor
the offeree to doubt the accuracy of the information.

3.4.2 Rejection by the offeree

An offer is terminated as soon as the offeree communicates his rejection of it to the
offeror.

Pause for reßection

1. Recall (at 3.3.1.2) the Þne distinction between a counter-offer (which kills off the original

offer by rejecting it) and a request for further information or clariÞcation of the offer (which

preserves the offereeÕs power to accept).

2. The rule that a rejection is only effective when it is actually communicated to the offeror can

lead to unexpected conclusions when the postal acceptance rule also applies:

¥ Where an offeree posts his acceptance, then changes his mind and notiÞes the offeror of

his rejection by a speedier means (eg telephone), the parties are still bound by the postal

acceptance (3.3.4.3).

¥ Where an offeree posts his rejection, then changes his mind and posts his acceptance

before his rejection letter arrives, he can bind the offeror although his acceptance arrives

after his rejection letter.

3.4.3 Lapse of the offer

An offer may lapse on:

(i) the expiry of the periodfor which the offer is expressed to be open;

(ii) the expiry of a condition other than time, which is expressly or impliedly con-
tained in the terms of the offer (eg the state of the car to be bought in Financings
Ltd v Stimson (1962)); and
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22 Reynolds v Atherton(1921) at 695. In Re Irvine(1928) an acceptance handed by offeree to his son for post-
ing, but not in fact posted until after offereeÕs death, was invalid.

23 Coulthart v Clementson (1879). The offeree cannot validly accept, whether or not he is aware that the
offeror has died, Re Whelan(1897).

(iii) the passage of a reasonable period of timewhere no time limit or condition is
imposed. What is ÔreasonableÕ depends on all the circumstances including the
urgency of the matter, the nature of the subject matter, the practice of the trade and
the previous mode of communication used. In Ramsgate Victoria Hotel Co Ltd v
MonteÞore(1866), M offered to buy shares in a company. He heard Þve months later
that shares had been allotted to him but he was not bound since his offer had
lapsed.

3.4.4 Death of the offeror or offeree

An offer is generally terminated by the death of the offeree 22 or of the offeror. 23

However, Errington v Errington (1952) shows that an offer remains open if the offeror
could not have terminated the offer during his lifetime, and the performance of the
contract does not depend on the offerorÕs personality but can be satisÞed out of his
estate (see 3.3.5.2). Otherwise, termination occurs immediately on the offerorÕs death.

Counterpoint

The law may leave the offereeÕs reasonable expectations and reliance unprotected. The present

rule that the offeror or offereeÕs death automatically terminates an offer is too rigid. Contracts

other than that for personal services are usually enforceable against a partyÕs executors and, a

binding option can be exercised by the option holderÕs estate. Analogously, an offer should be

capable of acceptance by the offereeÕs estate. Unless the terms of the offer indicate that the

offer is only valid during the offerorÕs lifetime, or is only addressed to the offeree personally, it

should be possible for the offeree to accept (after the offerorÕs death) or the offereeÕs estate to

accept (on the offereeÕs death) if performance can be satisÞed out of the partiesÕ estates and are

independent of the partiesÕ personality.

3.5 Assessment of the mirror image approach

It is time to assess the mirror image (offer and acceptance) approach to contract forma-
tion. We will see that whilst criticisms abound (see 3.5.1), the cases often make more
sense in policy terms.

3.5.1 Criticisms of the mirror image approach

The criticisms of the mirror image approach boil down to the claims that it is:

(i) unsuitable for analysing many cases;
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(ii) insufÞcient to explain the conditions of enforceability; and

(iii) misleading as to what courts are really doing.

These are summarised in Diagram 3C .

3.5.1.1 Unsuitability: Cases that donÕt Þt

The mirror image analysis purports to be of general application, but as Lord Diplock con-
cedes (in Gibson v Manchester CCat 297), many common contracting situations Ôdo not
Þt easily into the normal analysis of contract being constituted by offer and acceptanceÕ.
In New Zealand Shipping Co Ltd v AM Satterthwaite & Co Ltd (The Eurymedon)(1975) Lord
Wilberforce gives some examples (at 167): sale at auction, supermarket purchases, board-
ing a bus, buying a train ticket, tenders for the supply of goods, offers of rewards, accept-
ance by post, warranties of authority by agents, manufacturersÕ guarantees, gratuitous
bailments, and bankersÕ commercial credits. In his view: ÔThese are all examples which
show that English law, having committed itself to a rather technical and schematic doc-
trine of contract, in application takes a practical approach, often at the cost of forcing the
facts to Þt uneasily into the marked slots of offer, acceptance and consideration.Õ
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Diagram 3C Departures from the mirror image approach
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3.6.2.6 The workability of any agreed mechanism for ascertainment

� The standard of reasonableness (see 3.6.2.3) cannot be used to Þll gaps where the
parties expresslyagree to agree later. In May and Butcher v R(1934), the court found
no enforceable contract where R entered into a written agreement to sell M surplus
tentage, explicitly leaving the price and date of payment to Ôbe agreed upon from
time to timeÕ. Lord Buckmaster said that Ôan agreement between two parties to
enter into an agreement in which some critical part of the contract matter is left
undetermined is no contract at allÕ.

This broad exclusionary approach has been criticised. In Fletcher Challenge Energy Ltd v
Electricity Corporation of New Zealand Ltd(2002). Blanchard J of the New Zealand Court
of Appeal (at [60]Ð[61]) conÞned the effect of May and Butcher to the case where an
ÔagreementÕ omits an essential term and a means of determining such a term. In his view,
if the Court is satisÞed that the parties intended to be bound, it will strive to Þnd a
means of giving effect to that intention by Þlling the gapÕ. The courts are slow to invali-
date a contract for uncertainty where the partiesmay have agreed workable criteria (a
formula, objective standard, or machinery, such as arbitration) for resolving the matter
left unresolved. If the parties fail to agree or if their designated machinery for ascertain-
ment breaks down, the court may be able to step in and apply the formula or standard.
They can do so unlessthe designated machinery is ÔessentialÕ (ie they were not content
to leave the task to the court or another third party and do not intend to be bound
unless the gap is Þlled by the stipulated machinery).

� In Sudbrook Trading Estate Ltd v Eggleton(1983). A lease granted the lessees an
option to buy the premises at a price to In Sudbrook Trading Estate Ltd v Eggleton
(1983) a lease granted the lessees an option to buy the premises at a price to be
Þxed by two valuers, one nominated by the lessors and the other by the lessees
and, in the absence of agreement, by an umpire to be appointed by the valuers.
When the lessees sought to exercise the option, the lessors refused to appoint a
valuer and claimed that the option clause was void for uncertainty. The House of
Lords held that the machinery for appointing the valuers was subsidiary (not
essential) to the main purpose of ascertaining a fair and reasonable price. Its fail-
ure does not prevent the existence of a binding contract because it was only a
means of Þxing a fair price. The court could substitute its own machinery by
ordering an inquiry into the fair value of the premises. Lord Diplock observes (at
479) that it is the courtÕs duty to administer justice and to overrule precedents not
ÔÞt for survival in a civilised system of lawÕ. The option clause should not be
ßouted by the lessor Ôat his own sweet willÕ. It had induced the lesseesÕ reliance (in
entering lease) and was contained in a long lease that had been performed for
many years.

� In Queensland Electricity Generating Board v New Hope Collieriesthe Privy Council
enforced an agreement to supply coal beyond the Þrst Þve years, although the
agreement stated that the price after Þve years Ôshall be agreed by the parties
thereto in accordance with clause 8Õ (setting out the broad criteria to be applied).
The long-term agreement also contained a comprehensive arbitration clause. Sir
Robin Cooke said that (at 210) in the presence of Ôan arbitration or valuation
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35 A Simpson, ÔInnovations in Nineteenth Century Contract LawÕ (1975) 91 LQR247, 263Ð65.

genuinely believes to be in its best commercial interestÕ (including raising the interest
rate to a level which would prompt borrowers to reÞnance elsewhere). In Commerzbank
AG v James Keen(2006) the Court of Appeal rejected KÕs claim that his employerÕs deci-
sions ((a) not to pay him as much as his line manager recommended for 2003 and 2004,
and (b) not to pay him a bonus for 2005 because he was no longer employed at the date
of payment) were irrational or perverse. Mummery LJ said (at [59]Ð[60]):

[T]he Bank has a very wide contractual discretion . . . the bur den of establishing that no

rational bank in the City would have paid him . . . [as C did here] is a very high one. It

would require an overwhelming case to persuade the court to Þnd that the level of a dis-

cretionary bonus payment was irrational or perverse in an area where so much must

depend on the discretionary judgment of the bank in ßuctuating market and labour

conditions . . . [Moreover], no independent evidence, expert or otherwise . . . [supported

KÕs] claim of irrationality.

3.7 Intention to create legal relations

3.7.1 The requirement and its justiÞcation

One Ôinnovation in 19th Century contract lawÕ is to add to the requirements of contract
formation that the parties must have the Ôintention to create legal relationsÕ. 35 This
requirement translates into two strong presumptions that require clear evidence to
rebut, namely, that:

� parties do not intend to create legal relations in social and domesticagreements; and

� parties do intend to create legal relations in commercialagreements.

The requirement and its accompanying presumptions ostensibly invite an inquiry into
the intention of the parties.

Counterpoint

The view that the requirement of Ôintention to create legal relationsÕ is only about discerning

whether the parties intend to be bound can be criticised as:

1. superßuousÑan intention to be bound is already necessary for Þnding of an offer and an

acceptance; and for overcoming uncertainty;

2. ÞctitiousÑparties will often have given the matter no thought and will have no discernible

intention on whether the arrangement entered should invoke legal sanctions;

3. inconclusiveÑany intentions the parties have are likely to be inconsistent (one party intending

the agreement to be legally binding, and the other intending it be morally binding only); and

4. objectionableÑcontract law should not become involved in private dealings just because

the partiesÕ wish it to be (see 1.5.1). If two law students sharing a ßat agree that their
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36 Scottish Law Commission, Memorandum No 36. Constitution and Proof of Voluntary Obligations: Formation
of Contract, 10 March 1977 [72].

37 M Freeman, ÔContracting in the Haven: Balfour v Balfour RevisitedÕ in R Halson (ed), Exploring the
Boundaries of Contract(Aldershot, 1996) 68.

arrangement (for one to cook and the other to clean) is legally enforceable, the courts are

unlikely to award damages for breach. As the Scottish Law Commission36 has stated: Ôit is,

in general, right that courts should not enforce entirely social engagements, such as

arrangements to play squash or to come to dinner, even though the parties themselves may

intend to be legally bound thereby.Õ

It is now widely accepted that the presumptions of intention to create legal relations are
based on public policy. Three strands can be isolated:

(i) Floodgates : The concern is to avoid swamping the judicial system with social and
domestic disputes. As Atkin LJ comments: Ôthe small Courts of this country would have
to be multiplied one hundredfold if these arrangements [social and domestic] were held
to result in legal obligationsÕ (at 579) in Balfour v Balfour (1919).

(ii) Promoting market transactions : the presumption in favour of an intention to
create legal relations in commercial contracts is consistent with contract lawÕs primary
function of facilitating transactions between people who may otherwise not deal with
each other, namely, those with whom one is not in a social or domestic relationship. It
makes sense in this context to use state coercion (by awarding remedies for breach) to
enforce an agreement for which informal social sanctions are ineffective.

(iii) Freedom from contract : The concern is to limit state intrusion in the private
lives of its citizens. Atkin LJ said of a wifeÕs action to enforce her husbandÕs promise
(Balfour at 579):

Agreements such as these are outside the realm of contracts altogether. The com-

mon law does not regulate the form of agreements between spouses . . . The con-

sideration that really obtains for them is that natural love and affection which

counts for so little in these cold Courts. The terms may be repudiated, varied or

renewed as performance proceeds or as disagreements develop, and the princi-

ples of common law . . . Þnd no place in the domestic code . . . In respect of these

promises each house is a domain into which the KingÕs writ does not seek to run.

Pause for reßection

Freeman criticises the presumption against the enforceability of family dealings as out of step

with modern developments.37 Balfour (see 3.7.2 (i)) concerns a Victorian marriage and empha-

sised status and obligation. This should now give way to the trend in favour of autonomy and

individual choice. But how far should family and social relationships be contractualised? When

should agreements be binding in morality and subject to informal social sanctions, and when
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should they be binding in law and enforceable by state coercion? The discussion at 1.5.1 is per-

tinent here. Contractual regulation of relationships risks reducing them to measurable obliga-

tions, shutting out the more open-ended obligations arising from trust and friendship, and

subverting the values of the relationship (Collins at 48). For example, any suggestion that par-

entÐchild relationships can be deÞned by contracts and remedied for breach undermines the

idea of unconditional love associated with the upbringing of children. However, courts have

used contractual techniques to enforce the partiesÕ commitments where this reinforces the

meaning of the relationship. Thus, in Ward v Byham(1956) the court upheld a fatherÕs promise

to pay £1 a week to the mother of his illegitimate child for her reciprocal promise to keep the

child well looked after and happy, and allow the child to choose who she wanted to live with

(see 4.1.4.1).

3.7.2 Family and social agreements

(i) Husband and wife
� In Balfour a husband and wife returned to England on leave from his employment

in Ceylon. The wife remained in England on the doctorÕs advice and the husband
agreed to pay her an allowance of £30 a month until she rejoined him. When the
parties formally separated, she sued for the payments. The Court of Appeal denied
her claim for lack of consideration (being her love and affection does not count,
see 4.1.3.5) and lack of intention to create legal relations because the agreement
was made while they were living Ôin amityÕ.

� However, the presumption against enforceability does not apply Ôwhen the parties
are not living in amity but are separated, or about to separate . . . [t]hey do not rely
on honourable understandings. They want everything cut and dried. It may safely
be presumed that they intend to create legal relationsÕ ( Merritt v Merritt (1970) at
1213).

(ii) Parents and children
� In Jones v Padavatton(1969) the mother bought a house for her daughter to live in

and maintain herself from the proceeds of letting the other rooms and the daugh-
ter agreed to give up her secretarial work in Washington to read for the Bar in
London. The daughter had still passed the course six years later. The parties fell
out; the daughter resisted the motherÕs claim for possession of the house by claim-
ing a contractual entitlement to remain. The Court of Appeal found no enforce-
able contract because: (a) there was no intention to create legal relations since the
parties were on good terms when the arrangement was made; and (b) the terms of
the arrangement were too vague, particularly as to its duration.

� Similarly, it was said in Fleming v Beeves(1994) (at 389) that a parentÕs promise to
pay an allowance while the child is at university normally creates a moral but not
legal obligation.
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(iii) Social agreements
� The same presumption against enforcement applies to social arrangements. An

agreement to meet for a movie, a walk, or a meal is unenforceable. The same has
been said of arrangements to share petrol costs in a journey (Coward v Motor
Insurer’s Bureau (1963)), and to participate in a golf club competition (Lens v
Devonshire Club (1914)).

� Hadley v Kemp (1999) involved the pop group Spandau Ballet. K, a member of the
group, was credited as the author of all the group’s songs but he shared the income
from this with the members of the group and their manager. When K discontin-
ued the payments, they claimed damages for breach of contract. The court found
no enforceable contract. The evidence showed that the relationship between the
members of the band was not simply one of business (at 624):

The members of the band had known each other since their schooldays. They have
all stressed how at the time they were a close-knit group of friends who were in
company with each other constantly. They had formed themselves into a band not
just for the business purpose of making money (though they certainly wanted to
do that, and rightly so), but also because they loved what they were doing . . . I am
not persuaded that the plaintiffs have established that [K’s] decision to share his
publishing income, and his statement to the band about it, were made with an
intention to create legal relations.

(iv) Rebutting the presumption
The strong presumption against enforcement in family and social agreements is said to
be rebuttable by clear evidence of contrary intention. Since the presumption is policy-
based rather than intention-based, and since it will often be impossible to find a com-
mon intention, it is unsurprising that the courts usually refer to policy considerations
in deciding whether the presumption is rebutted. Two stand out:

(a) Reliance : Courts are more willing to find intention to be bound where one
party has detrimentally relied upon the agreement.

� In Parker v Clark (1960) the Cs (an elderly couple) and the Ps (a couple 20 years
their junior) agreed that if the Ps sold their cottage and came to live with the Cs,
sharing their household expenses, Mr P would leave them a portion of his estate.
When the couples fell out, the Ps left on the Cs’ demand and successfully claimed
damages for breach of contract. Devlin J (at 293–94) said that the Cs could not
really have supposed ‘that the law would leave him at liberty, if he so chose, to tell
[the Ps] when they arrived that he had changed his mind, that they could take
their furniture away, and that he was indifferent whether they found anywhere
else to live or not’.

� In John Sadler v George Reynolds (2005) R agreed that S should ghostwrite R’s auto-
biography but then contracted for someone else to do it. Slade QC dismissed R’s
argument that no contract emerged from his meetings with S which was ‘some-
where between an obviously commercial transaction and a social exchange’ (at
[56]). S satisfied the burden of showing a serious intention to be bound because
R knew that S was an experienced journalist who made money from ghostwriting
and met S in that context. Moreover, S had relied on an express term of the
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and honour, and to exclude all idea of settling disputes by any outside interven-
tionÕ so long as this is clearly expressed.

� In Kleinwort Benson Ltd v Malaysia Mining Corp Berhad(1989). K agreed to provide a
£10 million credit facility to MÕs subsidiary company. M refused to guarantee the
debt but gave K a comfort letter which stated that Ôit is our policy to ensure that
the business of [our subsidiary company] is at all times in a position to meet its
liabilities to you under the above arrangementsÕ. The subsidiary ceased to trade
when its debts to K reached £10 million. K sued M on the basis that the comfort
letter contained a contractual undertaking. The Court of Appeal held that the letter
was simply an honest representation of MÕs policy at the time that the statement
was made (see 5.1.2.3). M did not promise to stick by this policy in the future.

However, Lloyd QCÕs warned in ERDC Group v Brunel University(at [27]) that:

Letters of intent come in all sorts of forms. Some are merely expressions of hope; oth-

ers are Þrmer but make it clear that no legal consequences ensue; others presage a con-

tract and may be tantamount to an agreement Òsubject to contractÓ; others are

contracts falling short of the full-blown contract that is contemplated; others are in

reality that contract in all but name. There can therefore be no prior assumptions, such

as looking to see if words such as Òletter of intentÓ have or have not been used. The

phrase Òletter of intentÓ is not a term of art. Its meaning and effect end on the circum-

stances of each case.

3.8 Non-contractual solutions

Instead of, or in addition to, liberalising the rules on contract formation, it may be more
realistic to admit that sometimes no liability arises in contractbut may arise under other
heads to protect a partyÕs reliance or reverse unjust enrichment. Some cases which have
been squeezed into an offer and acceptance format are instances of courts imposing con-
tracts as a remedial device to achieve a just solution in what is essentially a non-
contractual problem. Stretching the reach of contract law was understandable in a
period when courts were slow to recognise induced reliance and unjust enrichment as
a basis of liability, but this approach should be abandoned now that courts a more will-
ing to recognise such liability in the context of pre-contractual negotiations (see 1.6.2).
This would increase transparency and yields more appropriate remedies.

3.8.1 Restitution for unjust enrichment

In Upton-on-Severn RDC v Powell(1942), P asked the local police in the Upton district to
Ôget the Þre brigadeÕ. The police called the Upton Þre brigade. All parties believed that
the farm was in the Upton Þre district, but it was in fact in the Pershore Þre district.
P was therefore not entitled to the services of the Upton Þre brigade, which was entitled
to charge for its services outside its own district. Thus, Upton Þre brigade claimed an
implied contract under which it was entitled to be paid for its services. The Court of
Appeal and the House of Lords agreed. Lord Greene thought that public policy necessi-
tated such a conclusion. A Þnding of a contract is utterly Þctitious (see 2.1.3.1). In truth,
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