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	Case Developments

	
	In IBA Health Limited v Office of Fair Trading (Costs), the Tribunal indicated that there is “no general principle that if the OFT loses it should be liable to pay costs to a private party only if it has been guilty of a manifest error or unreasonable behaviour”.* It explained that many factors may be pertinent to its assessment, including whether the applicant has succeeded to a significant extent on the basis of new material introduced after the original decision; whether resources have been devoted to particular issues on which the appellant has not succeeded or which were not germane to the solution of the case; whether there is unnecessary duplication or prolixity; whether evidence adduced was of peripheral relevance, and whether the conduct of the successful party has been in any way unreasonable.** In UniChem Limited v Office of Fair Trading (Costs), the Tribunal reiterated that it was conscious of the need to protect the public authorities concerned from “undue financial risk” given that they were often working within tight timetables when dealing with merger cases.*** It also acknowledged that “applications under section 120… may be used a ‘spoiling tactic’ by third parties in merger cases who seek to gain some commercial advantage by using an application… as a means to delay the completion of a merger”.**** Nonetheless, it expected that the application of the elaborated principles would normally result in a successful party being awarded at least a proportion of its costs.*****

* [2004] CAT 6, para 39.

** [2004] CAT 6, para 42.

*** [2005] CAT 31, para 16.

**** ibid.

***** ibid, para 17.
By way of example, having quashed the original decision in IBA Health, the Tribunal proceeded to impose liability for 82.5 per cent of the applicant’s incurred costs on the Office of Fair Trading, and 17.5 per cent on the merging parties that had intervened. * In Unichem, the Tribunal considered that the case had been “very finely balanced”,** and that substantial parts of the written and oral submissions made by UniChem did not focus on those arguments that persuaded the Tribunal to find in its favour.*** It concluded that UniChem should recover half only of its reasonably and proportionately incurred costs.**** This would not include that proportion of costs that were incurred as a result of the intervention made by Phoenix Healthcare Distribution Ltd, which was considered to have been “helpful in clarifying the evidence… and the factual issues which were in dispute”, and “conducted in a reasonable and restrained manner”.***** Ultimately, the Tribunal did not wish to deter intervention by merging parties on applications made by third parties given that such intervention would often prove helpful in determining the case.

* [2004]CAT 6, para 66. iSoft was required to pay 15 per cent and Torex 2.5 per cent.

** [2005] CAT 31, para 23.

*** ibid, para 24. Unichem succeeded on only one of the four grounds on which it based its application; “much of the contested decision was soundly based”.

**** ibid, para 25. Interestingly, the Tribunal was happy to entertain a challenge entered by the Office of Fair Trading on the basis that the level of costs claimed by UniChem was “wholly excessive” (paras 26-31).

***** ibid, paras 25 and 32.



	
	


