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	The power to issue a special intervention notice under section 59(2) of the Enterprise Act was exercised for the first time in respect of the proposed acquisition of Insys Group by Lockheed Martin UK.* Insys Group was a specialist defence engineering and research company and was a relevant government contractor, while Lockheed Martin UK is a subsidiary of the US-based Lockheed Martin Corporation. The turnover of Insys Group in the previous year – at £47 million – was insufficient to meet the turnover threshold, and so the transaction was not deemed to be relevant for the general purposes of the Enterprise Act.

Before deciding whether to refer the case to the Competition Commission, the Competition Minister received advice from the Office of Fair Trading on questions of jurisdiction and a summary of representations made by the Ministry of Defence on how to assuage the incipient national security concerns.** The Ministry of Defence noted that Insys Group had important capabilities within the UK which were dependent on highly classified technology and information. It was concerned that following the acquisition, Lockheed Martin might choose to rationalise its defence activities with the potential consequence that the essential UK capabilities could be either run down, sold off or transferred abroad to be combined with Lockheed Martin’s other activities in these areas. In particular, the Ministry of Defence was concerned that Lockheed Martin may exploit Insys Group’s unique capabilities to complement and improve it own strength in the area. The move to US control also raised concerns due to the US International Traffic in Arms Regulations, which would have profound implications for UK security of supply if sensitive information and technology was combined with US information and technology without UK knowledge or approval. 

Ultimately, the Minister accepted undertakings from Lockheed Martin in lieu of a reference to the Competition Commission. The undertakings accepted were behavioural in nature. They were designed to maintain for the UK the strategic capabilities formerly secured through Insys Group, and to protect classified information and the intellectual property rights of the Ministry of Defence.***

* Department of Trade and Industry, ‘Gerry Sutcliffe Issues Special Intervention Notice Over Lockheed Martin’s Proposed Acquisition of Insys’, press release, 17 August 2005.

** OFT, 19 September 2005. The OFT explained that it was not expert in national security matters and that it had no reason to doubt the representations made by the Ministry of Defence. For these reasons, it merely communicated the representations received in this regard (paras. 22-23).

*** Department of Trade and Industry, ‘Acceptance of Undertakings’, press release, 17 October 2005.


	
	


