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	Commission Notice on Case Referral in respect of concentrations (OJ C56, 5.3.2005, p. 2)


	
	The Notice, adopted on July 2004, intends to describe and develop the principles and functioning of the system for the referral of concentrations between the Commission and the National Competition Authorities (‘NCA’) referred to in Articles 4, 9 and 22 of the New Merger Regulation.
Basic principles underlying the case referral system are the need to ensure the benefits inherent to the one-stop-shop principle by trying to avoid fragmentation of cases and multiple filing, and the considerable margin of discretion retained by the Commission and the Member States in deciding on referral, even in cases where the legal criteria for referral laid down in the New Merger Regulation and the Communication might be met.
The Notice is structured in two main parts: (i) general principles; and (ii) functioning mechanism.
(i) General principles 
This part describes the legal criteria to be fulfilled in order for referrals to be possible, as well as other factors which may be taken into consideration when referrals are decided upon, such as, among others: cross border effects of the concentration, scope and number of affected markets, existence of relevant differences on the competitive conditions of the affected markets, specific expertise and knowledge of the market(s) by the authority in favour of which the request of referral is made or means available for this authority to ensure an efficient scrutiny of the concentration and, as the case may be, address any possible competition concerns arising from the concentration by way of coherent remedies.
(ii) Functioning mechanism
The main novelty of the new system is the establishment of the network of public authorities (referred to in Recital 14 of the New Merger Regulation and paragraphs 53 ff. of the Notice, in parallel with the provisions of Regulation 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 82 of the EC Treaty), in order to improve information transfer and sharing, as well as coordination among the NCAs and the Commission. In this respect, the Notice foresees the Commission will endeavour to transmit the NCAs any request for referral made by undertakings within one working day. Information within the network will be exchanged by various means: e-mail, surface mail, courier, fax and even telephone.
Another essential feature of all referral procedures is the so-called “positive silence” or non-opposition mechanism. Silence on the part of the Member State or the Commission is deemed to constitute (once the period for the submission of comments or the adoption of a decision has been exceeded), agreement to referral, that is to say, the failure to take a decision is deemed to constitute the taking of a positive decision.
As regards case referral within the framework of the EEA Agreement, see updating of Chapter 14 Part G.
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