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	Judgment of the Court of First Instance of 28 September 2004, case T-310/00 MCI Inc. v Commission [2004] pending publication

	
	On 10 January 2000, two US telecommunication undertakings, namely WorldCom (currently, MCI Inc.) and Sprint notified to the Commission their proposed concentration.

After analysing a variety of information obtained in response to various requests for information, the Commission addressed to the parties a Statement of Objections arguing that the proposed concentration would lead to either the creation of a dominant position for the merged entity, or the strengthening of WorldCom's dominant position in the markets for top-level internet connectivity and for the provision of global telecommunications services to multinational corporations. On 26 June 2000, Mr Monti, former Commissioner responsible for competition, stated at a press conference in the US that his proposal to the Commission would be to prohibit the planned merger. 
On 27 June 2000, the Commission received a letter from the notifying parties in which they formally withdrew the notification stating that: ‘The parties no longer propose to implement the proposed merger in the form presented in the notification. In so far as the parties decide to merge their activities in a modified form in the future, the parties will make such notifications as are appropriate under the applicable merger laws’. The Commission refused to regard that statement as amounting to a formal withdrawal of the notified merger agreement. Accordingly, it considered itself competent to rule on the agreement, and on 28 June 2000 it adopted Decision 2003/790/EC declaring the concentration incompatible with the common market. WorldCom brought an action against this Decision before the Court of First Instance (‘CFI’).
The CFI analyses the particular circumstances of the case including the fact that the statement of 27 June 2000 did not refer to the abandonment of any possible idea of, or proposal for a merger between the parties, but only to the withdrawal of the merger in the form presented in the notification. In this regard, the CFI states that a valid merger agreement for the purposes of the Merger Regulation does not automatically exist (or continues to exist) between two undertakings simply because they are considering merging (or continue to consider merging). According to the CFI, the Commission ceases to have the power to adopt a decision as soon as the agreement leading to a concentration is terminated and the notification withdrawn as a result of such termination, even if the undertakings concerned continue negotiations with a view to concluding an agreement in a modified form.
Thus, while the CIF considers that the parties cannot deprive the Commission of its competence by withdrawing their notification, it also states that the Commission must still, when exercising that competence, rule on a real merger transaction and not, following withdrawal of the notification and abandonment of the transaction in the form initially envisaged, on vague intentions of the parties to merge their activities in a modified form in the future.

Finally, the CFI states the notifying parties were entitled to expect their letter of 27 June 2000 to be sufficient to result in the closure of the file, in accordance with the Commission's prior administrative practice. Accordingly, the Commission infringed the legitimate expectations of the notifying parties. For the said reasons the CFI quashed the Commission Decision 2003/790/EC of 28 June 2000.
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