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	Commission Notice on restrictions directly related and necessary to concentrations (pending publication)

	
	This Notice, adopted on July 2004, replaces the former Commission Notice on ancillary restraints, which was adopted under Regulation 4064/1989.
The purpose of the new Notice is to provide guidance on the interpretation of the potential restraints contained on agreements concluded within the framework of a concentration in order to determine whether they are directly related to, and necessary for, its implementation. If such is the case, such restrictions are deemed to be ancillary to the concentration and shall be covered by the Commission Decision declaring the latter compatible with the common market. 
The Notice goes in line with the amendments introduced by the New Merger Regulation on the assessment of ancillary restraints. 

Thus, the Notice sets out the principle of self-assessment of ancillary restraints, according to which this type of restrictions will be automatically covered by the Commission Decision declaring the concentration compatible with the common market, without the Commission having to assess such restrictions in individual cases. The only exception to this principle refers to cases which present novel and unresolved questions giving rise to genuine uncertainty, where the Commission should, at the request of the undertakings concerned, expressly assess whether or not the restriction is directly related to, and necessary for, the implementation of the concentration. Novel and unresolved questions are meant to be those not covered by the relevant Commission notice in force or a published Commission decision. 
The Notice introduces relevant changes regarding: (i) non-competition and confidentiality clauses; and (ii) purchase and supply obligations.

(i) Non-competition and confidentiality clauses
Confidentiality clauses will only be deemed to be ancillary provided that their duration does not exceed the term allowed for non-competition clauses (up to 3 years). The Notice expressly states that confidentiality clauses on customer details, prices and quantities cannot be extended beyond the said period. Nevertheless, confidentiality clauses concerning technical know-how may exceptionally be justified for longer periods, even on an indefinite basis, as long as the know-how remains secret. 
As regards non-competition clauses between a joint venture and its parent companies, they shall be deemed to be ancillary for the lifetime of the joint venture (under the former Notice, the maximum period allowed for this type of obligations was 3 years or - if justified by particular circumstances - 5 years).
(ii) Purchase and supply obligations
Purchase and supply obligations aimed at ensuring the continuity of the business transferred shall be deemed to be ancillary for a transitional period of up to 5 years (instead of the 3-year period allowed under the former Notice).
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