PERIODICAL PAYMENTS

The new provisions for periodical payments of damages for future financial loss, foreseen at paras 21.07 and 31.06 of the book, will come into force on 1 April 2005 and will apply in full to claims that are issued on or after that date.  In addition a periodical payments order, but not an order including a power to vary, can be made in a current case in which there has not yet been a final order.  

The key legislation is the amendment of s. 2 of the Damages Act 1996 by ss. 100 and 101 of the Courts Act 2003 which is set out in full at para 31.27, page 544.  The power to make variable orders is contained in the statutory instrument. Thirdly there are new additions to the CPR which were not available when the paper book went to press and the text of the new CPR 41.1 to 41.10 and the new CPR 36.2A(5) are set out. This article explains the likely effect of the new rules, but will receive regular review and updating as guidance develops with experience of the rules.
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Outline

The new rules give the court power to impose an order that damages for future periodical payments shall be in the form of a periodical payments order.  For loss of earnings and future care needs therefore, a guaranteed income for life would replace the calculation of a multiplier-based lump sum.  This will usually require the purchase of an annuity as with a structured settlement.  

Such orders will often be complex because the court must try to foresee the future needs of the claimant and this foresight will govern the money made available to the claimant rather than leaving it to the claimant to manage his resources so as to cope with the changes the future may bring.  Section 2(8) provides for regular adjustments to allow for inflation, and section 2B(1) allows an order to provide for future variation in circumstances similar to the trigger for provisional damages with the addition of the claimant’s condition improving rather than deteriorating.

Procedure

The rules envisage a decision at an early stage of each case whether a periodical payments order is likely to be appropriate.  Both claimant and defendant may indicate his or her preference in the Particulars of Claim or Defence.  If this is not done he court may order each party to state its position and may also require a more detailed explanation.  The court is required to indicate which form of order is likely to be appropriate and must give this indication “as soon as practicable”.  

The test for the choice of award is “the form of award which best meets the claimant’s needs” having regard to all the circumstances (rule 41.7); but the practice direction also lists considerations including the scale of payments and the preferences of the parties.

The requirements for the court order are in rule 41.8.  The court has to specify the detailed way in which payments are to be made; has to identify the amount awarded to loss of income and the amount awarded for care, medical costs and other or recurring capital costs;  has to require RPI increases unless some different order is made;  has to set the duration of payment;  may specify increases or decreases (expressed in terms of current value) at future dates; and for future capital purchases must state the current value, the date of payment and an RPI adjustment.

Where a variable order is made the Order has detailed requirements about the court file that must be maintained.  These requirements are derived from the rules for provisional damages.

Financial Advice

Financial advice is essential on order to enable the parties and the court to make informed decisions about the merits of a periodical payments order.  One of the most important practical steps for firms to take now, even if they have no current cases which merit a periodical payments order, is to identify a source of appropriate financial advice.  PD41B.1 identifies “the nature of any financial advice received by the claimant when considering the form of award” as a relevant factor and this, coupled with the requirement in rule 41.5 for the decision on the likely form of award to be made promptly, indicates that in all claims involving substantial future loss the cost of obtaining financial advice at an early stage should be recoverable.

Index linking

By rule 41.8(1)(d) the amount of periodical payments will be ordered to increase in line with RPI unless the court makes a different order.  No doubt there will be arguments that different indices should be adopted but recent experience of these arguments (for example Cooke v UBHT) suggests that it will prove very difficult to displace the presumption in favour of RPI.

Variation

An order may, by Reg 2 of the variation order, include a power to make a variable order.  A lay person might have expected that one purpose of a scheme of periodical payments would be to allow the amount of the payments to be varied in order to meet the claimant’s changing needs according to changes in his condition, changes in the way his needs are met and changes in the cost of meeting his needs.  

In fact the power to vary is very limited.  A variable order can only be made if there is a chance that in the future the claimant will develop some serious disease or suffer some serious deterioration (this follows the provisional damages requirements) or a chance that the claimant will enjoy some significant improvement in his physical or mental condition.  The court will then, as with provisional damages, make an award on the assumption that the disease, deterioration or improvement will not occur, and will specify the circumstances and period within which an application to vary can be made.  There is a permission threshold before any application to vary can then be made.

Stepping

Although the power to vary in the light of future events is extremely limited, there is in contrast an unlimited power under rule 41.8 to take account of future changes that can be foreseen at the time the order is made.  So the order can make a change in the level of payments for lost income at retirement age.  It can order an increase in the asard for care in old age where there is evidence that the claimant’s needs will increase.  Presumably it can order that care needs should be paid without a discount after the date when the claimant’s partner is unlikely to be able to continue to meet the need gratuitously, or can add the costs of residential care from an age when increased infirmity is likely to make this a need attributable to the accident injuries.  This power may result in some very complex orders.  It may also have the effect or drawing to the attention of the court the often neglected issue of difficulty and cost in coping with disability in old age, which may affect the assessment of lump sum awards also.  

Duration

The duration of the periodical payments order is “for the duration of the claimant’s life, or such other period as the court orders.” (rule 41.8(1)(c))   Within the overall period there can be stages for increases and decreases.  For example an award for loss of earnings can specify one rate until the claimant’s retirement age and a lower rate reflecting pension income after retirement.  Interestingly, rule 41.8(3) envisages that the court might make an order for payments to continue after the death of the claimant in favour of the claimant’s dependants.  Such an order makes an interesting new addition to the medley of lost years claims and Fatal Accidents Act claims where a disease or injury brings a shortened expectation of life.  This power in addition might be appropriate to reflect the loss of widow’s pension benefits in a claim for incapacity which has caused a loss of pension without a loss of expectation of life.

Contributory Negligence

The factors to be taken into account under PD412B para 1 include “the scale of annual payments taking into account any deduction for contributory negligence”.  It is likely that in drafting the rule the committee had in mind that a claimant whose needs cannot be fully met, because of the impact of contributory negligence, might reasonably prefer to have the flexibility in managing his affairs that a lump sum order gives.  It is interesting to contrast this with the recent ruling by the Court of Appeal in Sowden v Lodge [2004] EWCA Civ 1370 that in assessing the amount of damages, the court should disregard the fact that contributory negligence may make it impossible for the claimant to afford some of the expenses for which a reasonable clam is made.

Security of payment

Sub-section 2(3) of the amended Damages Act 1996 provides that “A court may not make an order for periodical payments unless satisfied that the continuity of payments is reasonably secure”.  Sub-section 4 sets out the security that will meet this test: a government or health service body qualifies, or there are schemes for providing sufficient security.  Clearly no question of a periodical payments order can arise unless the insurers of the defendant have suitable arrangements in place to meet the statutory criteria.  This will often be a matter of providing a suitable annuity.  It is too early to say how these requirements will work in practice.

Considerations for and against

The award of a lump sum is attractive to claimants because it offers an immediate payment of a certain award, and gives to the claimant the freedom to choose how the award should be invested and spent: it is a principle of the lump sum system that the court is not concerned with the manner in which the damages actually spent, once the claimant's entitlement has been established. The claimant is able to regard the litigation is over, and to plan for a new future. 

The award of a lump sum is attractive to defendants for the same reason of finality.  The insurer can close its file with a certain award, and has no risk that the cost of the award may be much greater than expected if the claimant lives much longer than expected.

The award of the lump sum can bring problems to claimants because the freedom to manage the award brings with it the worry about managing investments to achieve a good return, the worry that the money may run out and therefore a possible reluctance to spend the award on meeting the claimant's needs.  However, where lump sum damages are assessed using the rate of return of index linked securities, claimants have the option of a more risky investment strategy where the improved returns may have a better chance of keeping up with the real increases in the costs of treatment and care.  A claimant with periodical payments fixed at the rate of RPI increases does not have this flexibility.  

The award of a lump sum bring defendants finality, but at a cost: in serious injury claims, the level of awards has increased significantly over recent years with the adoption of more accurate multipliers; and there is continuing pressure to move from 2.5% in favour of claimants.  Where the claimant has a shorter life that was expected, there is an unmerited windfall of unspent damages for the claimant's estate. 

It is false to claim that a periodical payments order will result in the award of the right amount when lump sums are almost always wrong.  This is true only so far as mortality is concerned.  Without a general power to vary in the light of changing circumstances, it remains the case that the court in making a periodical payments order has to make judgments about likely future events.  Many of these judgments are likely to turn out to be wrong, and the claimant will have less flexibility in dealing with them.

Experience of structured settlements and provisional damages suggests that, except in cases of catastrophic injury, claimants often prefer the freedom to manage their affairs over the security of a lifetime guarantee of income.  Insurers also tend to prefer to finalise a claim and will often pay a premium to settle claims on a final basis where a provisional award could be justified.  The political imperative behind periodical payments is likely to be strong encouragement for a system which avoids the danger that severely injured claimant may run out of money and become dependent on state provision.

NEW RULES IN CPR 41

II PERIODICAL PAYMENTS UNDER THE DAMAGES ACT 1996

Scope and interpretation

41.4    (1)    This Section of this Part contains rules about the exercise of the court's powers under section 2(1) of the 1996 Act to order that all or part of an award of damages in respect of personal injury is to take the form of periodical payments. 

(2)    In this Section --

(a)    “the 1996 Act” means the Damages Act 1996(3) ;  

(b)    “damages” means damages for future pecuniary loss; and 

(c)    "periodical payments" means periodical payments under section 2(1) of the 1996 Act(4). 

Statement of case

41.5    (1)    In a claim for damages for personal injury, each party in its statement of case may state whether it considers periodical payments or a lump sum is the more appropriate form for all or part of an award of damages and where such statement is given must provide relevant particulars of the circumstances which are relied on. 

(2)    Where a statement under paragraph (1) is not given, the court may order a party to make such a statement. 

(3)    Where the court considers that a statement of case contains insufficient particulars under paragraph (1), the court may order a party to provide such further particulars as it considers appropriate. 

Court's indication to parties

41.6    The court shall consider and indicate to the parties as soon as practicable whether periodical payments or a lump sum is likely to be the more appropriate form for all or part of an award of damages. 

Factors to be taken into account

41.7    When considering --

(a)    its indication as to whether periodical payments or a lump sum is likely to be the more appropriate form for all or part of an award of damages under rule 41.6; or 

(b)    whether to make an order under section 2(1)(a) of the 1996 Act, 

the court shall have regard to all the circumstances of the case and in particular the form of award which best meets the claimant's needs, having regard to the factors set out in the practice direction. 

The award

41.8    (1)    Where the court awards damages in the form of periodical payments, the order must specify --

(a)    the annual amount awarded, how each payment is to be made during the year and at what intervals; 

(b)    the amount awarded for future --

(i)    loss of earnings and other income; and 

(ii)    care and medical costs and other recurring or capital costs; 

 (c)    that the claimant's annual future pecuniary losses, as assessed by the court, are to be paid for the duration of the claimant's life, or such other period as the court orders; and 

(d)    that the amount of the payments shall vary annually by reference to the retail prices index, unless the court orders otherwise under section 2(9) of the 1996 Act. 

(2)    Where the court orders that any part of the award shall continue after the claimant's death, for the benefit of the claimant's dependants, the order must also specify the relevant amount and duration of the payments and how each payment is to be made during the year and at what intervals. 

(3)    Where an amount awarded under paragraph (1)(b) is to increase or decrease on a certain date, the order must also specify --

(a)    the date on which the increase or decrease will take effect; and 

(b)    the amount of the increase or decrease at current value. 

(4)    Where damages for substantial capital purchases are awarded under paragraph (1)(b)(ii), the order must also specify --

(a)    the amount of the payments at current value; 

(b)    when the payments are to be made; and 

(c)    that the amount of the payments shall be adjusted by reference to the retail prices index, unless the court orders otherwise under section 2(9) of the 1996 Act. 

Continuity of payment

41.9    (1)    An order for periodical payments shall specify that the payments must be funded in accordance with section 2(4) of the 1996 Act, unless the court orders an alternative method of funding. 

(2)    Before ordering an alternative method of funding, the court must be satisfied that --

(a)    the continuity of payment under the order is reasonably secure; and 

(b)    the criteria set out in the practice direction are met. 

(3)    An order under paragraph (2) must specify the alternative method of funding. 

Assignment or charge

41.10    Where the court under section 2(6)(a) of the 1996 Act is satisfied that special circumstances make an assignment or charge of periodical payments necessary, it shall, in deciding whether or not to approve the assignment or charge, also have regard to the factors set out in the practice direction. 

NEW PD 41B

PRACTICE DIRECTION 41b - PERIODICAL PAYMENTS UNDER THE DAMAGES ACT 1996

Contents of this Practice Direction:

Factors to be taken into account (rule 41.7)      

The award (rule 41.8)      

Continuity of payment (rule 41.9)      

Assignment or charge (rule 41.10)      

Variation      

Settlement      

Settlement or compromise on behalf of child or patient      

FACTORS TO BE TAKEN INTO ACCOUNT (RULE 41.7)  

1.    The factors which the court shall have regard to under rule 41.7 include ---

(1)    the scale of the annual payments taking into account any deduction for contributory negligence; 

(2)    the form of award preferred by the claimant including ---

(a)    the reasons for the claimant's preference; and 

(b)    the nature of any financial advice received by the claimant when considering the form of award; and 

 (3)    the form of award preferred by the defendant including the reasons for the defendant's preference. 

THE AWARD (RULE 41.8)  

2.1    An order may be made under rule 41.8(2) where a dependant would have had a claim under section 1 of the Fatal Accidents Act 1976 if the claimant had died at the time of the accident. 

2.2    Examples of circumstances which might lead the court to order an increase or decrease under rule 41.8(3) are where the court determines that ---

(1)    the claimant's condition will change leading to an increase or reduction in his or her need to incur care, medical or other recurring or capital costs; 

(2)    gratuitous carers will no longer continue to provide care; 

(3)    the claimant's educational circumstances will change; 

(4)    the claimant would have received a promotional increase in pay; 

(5)    the claimant will cease earning. 

CONTINUITY OF PAYMENT (RULE 41.9)  

3.    Before ordering an alternative method of funding under rule 41.9(1), the court must be satisfied that the following criteria are met ---

(1)    that a method of funding provided for under section 2(4) of the 1996 Act is not possible or there are good reasons to justify an alternative method of funding; 

(2)    that the proposed method of funding can be maintained for the duration of the award or for the proposed duration of the method of funding; and 

(3)    that the proposed method of funding will meet the level of payment ordered by the court. 

ASSIGNMENT OR CHARGE (RULE 41.10)  

4.    The factors which the court shall have regard to under rule 41.10 include ---

(1)    whether the capitalised value of the assignment or charge represents value for money; 

(2)    whether the assignment or charge is in the claimant's best interests, taking into account whether these interests can be met in some other way; and 

(3)    how the claimant will be financially supported following the assignment or charge. 

VARIATION  

5.    The Damages (Variation of Periodical Payments) Order 2004 sets out provisions which enable the court in certain circumstances to provide in an order for periodical payments that it may be varied. 

SETTLEMENT  

6.    Where the parties settle a claim to which rule 36.2A applies, any consent order, whether made under rule 40.6 or on an application under Part 23, must satisfy the requirements of rules 41.8 and 41.9. 

SETTLEMENT OR COMPROMISE ON BEHALF OF CHILD OR PATIENT  

7.    Where a claim for damages for personal injury is made by or on behalf of a child or patient and is settled prior to the start of proceedings or before trial, the provisions of the Practice Direction which supplements Part 21 must be complied with 

NEW RULE 2A IN PART 36

Personal injury claims for future pecuniary loss

--------------------------------------------------------------------------------

36.2A    (1)    This rule applies to a claim for damages for personal injury which is or includes a claim for future pecuniary loss. 

(2)    An offer to settle such a claim will not have the consequences set out in this Part unless it is made by way of a Part 36 offer under this rule, and where such an offer is or includes an offer to pay the whole or part of any damages in the form of a lump sum, it will not have the consequences set out in this Part unless a Part 36 payment of the amount of the lump sum offer is also made.  

(3)    Where both a Part 36 offer and a Part 36 payment are made under this rule --

(a)    the offer must include details of the payment, and  

(b)    rules 36.11(1) and (2) and 36.13(1) and (2) apply as if there were only a Part 36 offer. 

(4)    A Part 36 offer to which this rule applies may contain an offer to pay, or an offer to accept --

(a)    the whole or part of the damages for future pecuniary loss in the form of --

(i)    either a lump sum or periodical payments, or 

(ii)    both a lump sum and periodical payments,  

 (b)    the whole or part of any other damages in the form of a lump sum. 

(5)    A Part 36 offer to which this rule applies --

(a)    must state the amount of any offer to pay the whole or part of any damages in the form of a lump sum; 

(b)    may state what part of the offer relates to damages for future pecuniary loss to be accepted in the form of a lump sum; 

(c)    may state, where part of the offer relates to other damages to be accepted in the form of a lump sum, what amounts are attributable to those other damages; 

(d)    must state what part of the offer relates to damages for future pecuniary loss to be paid or accepted in the form of periodical payments and must specify --

(i)    the amount and duration of the periodical payments, 

(ii)    the amount of any payments for substantial capital purchases and when they are to be made, and 

(iii)    that each amount is to vary by reference to the retail prices index (or to some other named index, or that it is not to vary by reference to any index); and 

 (e)    must state either that any damages which take the form of periodical payments will be funded in a way which ensures that the continuity of payment is reasonably secure in accordance with section 2(4) of the Damages Act 1996 or how such damages are to be paid and how the continuity of their payment is to be secured. 

(6)    Where a Part 36 payment includes a lump sum for damages for future pecuniary loss, the Part 36 payment notice may state the amount of that lump sum. 

(7)    Where the defendant makes a Part 36 offer to which this rule applies and which offers to pay damages in the form of both a lump sum and periodical payments, the claimant may only give notice of acceptance of the offer as a whole. 

NEW PARAGRAPH IN PD 36

Personal injury claims for future pecuniary loss

12.1  A Part 36 offer to settle a claim for damages (whether in the form of a lump sum, periodical payments or both) for personal injury which includes a claim for future pecuniary loss must contain the details of the offer which are set out in rule 36.2A.

12.2  Section 2(4) of the Damages Act 1996 sets out the circumstances in which the continuity of periodical payments will be taken to be secure.  Section 2(8) and (9) of the Act deal with the index-linking of periodical payments..

12.3  Except where otherwise stated in this Practice Direction, the rules in Part 36 will apply to offers to settle made under rule 36.2A as they apply to other Part 36 payments and to Part 36 offers.

COURTS ACT 2003

Damages

100. Periodical payments

     (1) For section 2 of the Damages Act 1996 (c. 48) (periodical payments by consent) substitute—











     '2. Periodical payments


     (1) A court awarding damages for future pecuniary loss in respect of personal injury—


          (a) may order that the damages are wholly or partly to take the form of periodical payments, and


          (b) shall consider whether to make that order.


     (2) A court awarding other damages in respect of personal injury may, if the parties consent, order that the damages are wholly or partly to take the form of periodical payments.


     (3) A court may not make an order for periodical payments unless satisfied that the continuity of payment under the order is reasonably secure.


     (4) For the purpose of subsection (3) the continuity of payment under an order is reasonably secure if—


          (a) it is protected by a guarantee given under section 6 of or the Schedule to this Act,


          (b) it is protected by a scheme under section 213 of the Financial Services and Markets Act 2000 (compensation) (whether or not as modified by section 4 of this Act), or


          (c) the source of payment is a government or health service body.


     (5) An order for periodical payments may include provision—


          (a) requiring the party responsible for the payments to use a method (selected or to be selected by him) under which the continuity of payment is reasonably secure by virtue of subsection (4);


          (b) about how the payments are to be made, if not by a method under which the continuity of payment is reasonably secure by virtue of subsection (4);


          (c) requiring the party responsible for the payments to take specified action to secure continuity of payment, where continuity is not reasonably secure by virtue of subsection (4);


          (d) enabling a party to apply for a variation of provision included under paragraph (a), (b) or (c).


     (6) Where a person has a right to receive payments under an order for periodical payments, or where an arrangement is entered into in satisfaction of an order which gives a person a right to receive periodical payments, that person's right under the order or arrangement may not be assigned or charged without the approval of the court which made the order; and—


          (a) a court shall not approve an assignment or charge unless satisfied that special circumstances make it necessary, and


          (b) a purported assignment or charge, or agreement to assign or charge, is void unless approved by the court.


     (7) Where an order is made for periodical payments, an alteration of the method by which the payments are made shall be treated as a breach of the order (whether or not the method was specified under subsection (5)(b)) unless—


          (a) the court which made the order declares its satisfaction that the continuity of payment under the new method is reasonably secure,


          (b) the new method is protected by a guarantee given under section 6 of or the Schedule to this Act,


          (c) the new method is protected by a scheme under section 213 of the Financial Services and Markets Act 2000 (compensation) (whether or not as modified by section 4 of this Act), or


          (d) the source of payment under the new method is a government or health service body.


     (8) An order for periodical payments shall be treated as providing for the amount of payments to vary by reference to the retail prices index (within the meaning of section 833(2) of the Income and Corporation Taxes Act 1988) at such times, and in such a manner, as may be determined by or in accordance with Civil Procedure Rules.


     (9) But an order for periodical payments may include provision—


          (a) disapplying subsection (8), or


          (b) modifying the effect of subsection (8).

2A. Periodical payments: supplementary


     (1) Civil Procedure Rules may require a court to take specified matters into account in considering—


          (a) whether to order periodical payments;


          (b) the security of the continuity of payment;


          (c) whether to approve an assignment or charge.


     (2) For the purposes of section 2(4)(c) and (7)(d) ''government or health service body'' means a body designated as a government body or a health service body by order made by the Lord Chancellor.


     (3) An order under subsection (2)—


          (a) shall be made by statutory instrument, and


          (b) shall be subject to annulment in pursuance of a resolution of either House of Parliament.


     (4) Section 2(6) is without prejudice to a person's power to assign a right to the scheme manager established under section 212 of the Financial Services and Markets Act 2000.


     (5) In section 2 ''damages'' includes an interim payment which a court orders a defendant to make to a claimant.


     (6) In the application of this section to Northern Ireland—


          (a) a reference to Civil Procedure Rules shall be taken as a reference to rules of court, and


          (b) a reference to a claimant shall be taken as a reference to a plaintiff.


     (7) Section 2 is without prejudice to any power exercisable apart from that section.

2B. Variation of orders and settlements


     (1) The Lord Chancellor may by order enable a court which has made an order for periodical payments to vary the order in specified circumstances (otherwise than in accordance with section 2(5)(d)).


     (2) The Lord Chancellor may by order enable a court in specified circumstances to vary the terms on which a claim or action for damages for personal injury is settled by agreement between the parties if the agreement—


          (a) provides for periodical payments, and


          (b) expressly permits a party to apply to a court for variation in those circumstances.


     (3) An order under this section may make provision—


          (a) which operates wholly or partly by reference to a condition or other term of the court's order or of the agreement;


          (b) about the nature of an order which may be made by a court on a variation;


          (c) about the matters to be taken into account on considering variation;


          (d) of a kind that could be made by Civil Procedure Rules or, in relation to Northern Ireland, rules of court (and which may be expressed to be with or without prejudice to the power to make those rules).


     (4) An order under this section may apply (with or without modification) or amend an enactment about provisional or further damages.


     (5) An order under this section shall be subject to any order under section 1 of the Courts and Legal Services Act 1990 (allocation between High Court and county courts).


     (6) An order under this section—


          (a) shall be made by statutory instrument,


          (b) may not be made unless the Lord Chancellor has consulted such persons as he thinks appropriate,


          (c) may not be made unless a draft has been laid before and approved by resolution of each House of Parliament, and


          (d) may include transitional, consequential or incidental provision.


     (7) In subsection (4)—


''provisional damages'' means damages awarded by virtue of subsection (2)(a) of section 32A of the Supreme Court Act 1981 or section 51 of the County Courts Act 1984 (or, in relation to Northern Ireland, paragraph 10(2)(a) of Schedule 6 to the Administration of Justice Act 1982), and


''further damages'' means damages awarded by virtue of subsection (2)(b) of either of those sections (or, in relation to Northern Ireland, paragraph 10(2)(b) of Schedule 6 to the Administration of Justice Act 1982).'

     (2) In section 329AA of the Income and Corporation Taxes Act 1988 (c. 1) (periodical payments)—

          (a) for subsection (1) substitute—


     '(1) Periodical payments shall not for the purposes of income tax be regarded as the income of any of the persons mentioned in subsection (2) below (and shall be paid without deduction under section 348(1)(b) or 349(1)).


     (1A) In subsection (1) ''periodical payments'' means periodical payments made pursuant to—


          (a) an order of a court in so far as it is made in reliance on section 2 of the Damages Act 1996 (including an order as varied), or


          (b) an agreement in so far as it settles a claim or action for damages in respect of personal injury (including an agreement as varied).', 

     (b) in subsection (3) for 'if the agreement or order mentioned in that subsection or a subsequent agreement so provides,' substitute 'if the order, agreement or undertaking mentioned in subsection (1A), or a varying order, agreement or undertaking, so provides or permits,',


     (c) in subsection (6) after 'claim or action for' insert 'damages in respect of',


     (d) for subsection (7) substitute—


     '(7) For the purposes of subsection (1A) above—


          (a) the reference to an order of a court made in reliance on section 2 of the Damages Act 1996 includes an order of a court outside the United Kingdom which is similar to an order made in reliance on that section,


          (b) the reference to an agreement settling a claim or action includes a reference to an agreement to make payments on account of damages that may be awarded in a claim or action, and


          (c) the reference to an agreement in so far as it settles a claim or action for damages in respect of personal injury also includes a reference to an undertaking given by the Motor Insurers' Bureau (being the company of that name incorporated on 14th June 1946 under the Companies Act 1929), or an Article 75 insurer under the Bureau's Articles of Association, in relation to a claim or action in respect of personal injury.', and


     (e) omit subsection (8).

     (3) In section 329AB(1) of that Act (statutory compensation) for 'subsection (1)' substitute 'subsection (1A)'.

     (4) In this section—

          (a) subsection (1) shall extend only to England and Wales and Northern Ireland, and

          (b) the remainder shall extend to the whole of the United Kingdom.

101. Periodical payments: security

     (1) For sections 4 and 5 of the Damages Act 1996 (c. 48) (enhanced protection for structured settlement annuitant) substitute—


'4. Enhanced protection for periodical payments


     (1) Subsection (2) applies where—


          (a) a person has a right to receive periodical payments, and


          (b) his right is protected by a scheme under section 213 of the Financial Services and Markets Act 2000 (compensation), but only as to part of the payments.


     (2) The protection provided by the scheme shall extend by virtue of this section to the whole of the payments.


     (3) Subsection (4) applies where—


          (a) one person (''the claimant'') has a right to receive periodical payments from another person (''the defendant''),


          (b) a third person (''the insurer'') is required by or in pursuance of an arrangement entered into with the defendant (whether or not together with other persons and whether before or after the creation of the claimant's right) to make payments in satisfaction of the claimant's right or for the purpose of enabling it to be satisfied, and


          (c) the claimant's right to receive the payments would be wholly or partly protected by a scheme under section 213 of the Financial Services and Markets Act 2000 if it arose from an arrangement of the same kind as that mentioned in paragraph (b) but made between the claimant and the insurer.


     (4) For the purposes of the scheme under section 213 of that Act—


          (a) the claimant shall be treated as having a right to receive the payments from the insurer under an arrangement of the same kind as that mentioned in subsection (3)(b),


          (b) the protection under the scheme in respect of those payments shall extend by virtue of this section to the whole of the payments, and


          (c) no person other than the claimant shall be entitled to protection under the scheme in respect of the payments.


     (5) In this section ''periodical payments'' means periodical payments made pursuant to—


          (a) an order of a court in so far as it is made in reliance on section 2 above (including an order as varied), or


          (b) an agreement in so far as it settles a claim or action for damages in respect of personal injury (including an agreement as varied).


     (6) In subsection (5)(b) the reference to an agreement in so far as it settles a claim or action for damages in respect of personal injury includes a reference to an undertaking given by the Motor Insurers' Bureau (being the company of that name incorporated on 14th June 1946 under the Companies Act 1929), or an Article 75 insurer under the Bureau's Articles of Association, in relation to a claim or action in respect of personal injury.'

     (2) In section 6(1) of the Damages Act 1996 (c. 48) (guarantee for public sector settlement) for the words 'on terms corresponding to those of a structured settlement as defined in section 5 above except that the person to whom the payments are to be made is not to receive them as mentioned in subsection (1)(b) of that section' substitute 'on terms whereby the damages are to consist wholly or partly of periodical payments'.

     (3) In paragraph 1(a) of the Schedule to that Act (guarantee by Northern Ireland Department for public sector settlement) for the words 'on terms corresponding to those of a structured settlement as defined in section 5 of this Act except that the person to whom the payments are to be made is not to receive them as mentioned in subsection (1)(b) of that section' substitute 'on terms whereby the damages are to consist wholly or partly of periodical payments'.

THE DAMAGES (VARIATION OF PERIODICAL PAYMENTS) ORDER 2004

(This is the text of the draft order which is the only version available on the hmso website)

Citation, commencement, interpretation and extent
1. - (1) This Order may be cited as the Damages (Variation of Periodical Payments) Order 2004 and shall come into force on the fourteenth day after the day on which it is made.

(2) In this Order - 


(a) "the Act" means the Damages Act 1996;

(b) "agreement" means an agreement by parties to a claim or action for damages which settles the claim or action and which provides for periodical payments;

(c) "damages" means damages for future pecuniary loss in respect of personal injury;

(d) "defence society" means the Medical Defence Union or the Medical Protection Society;

(e) "variable agreement" means an agreement which contains a provision referred to in Article 9(1);

(f) "variable order" means an order for periodical payments which contains a provision referred to in Article 2.


(3) In the application of this Order to Northern Ireland -


(a) "claimant" means plaintiff;

(b) "permission" means leave;

(c) "statements of case" means, in the High Court, the writ and pleadings and, in the county court, the civil bill and any notice of intention to defend, defence, notice for particulars, replies and counterclaim.


(4) This Order extends to England and Wales and Northern Ireland.

(5) This Order applies to proceedings begun on or after the date on which it comes into force.

Power to make variable orders
2. If there is proved or admitted to be a chance that at some definite or indefinite time in the future the claimant will - 


(a) as a result of the act or omission which gave rise to the cause of action, develop some serious disease or suffer some serious deterioration, or

(b) enjoy some significant improvement, in his physical or mental condition, where that condition had been adversely affected as a result of that act or omission,


the court may, on the application of a party, with the agreement of all the parties, or of its own initiative, provide in an order for periodical payments that it may be varied.

Defendant's financial resources
3. Unless - 


(a) the defendant is insured in respect of the claim,

(b) the source of payment under the order for periodical payments is a government or health service body within the meaning of section 2A(2) of the Act,

(c) the payment is guaranteed under section 6 of or the Schedule to the Act, or

(d) the order is made by consent and the claimant is neither a child, nor a patient within the meaning of Part VII of the Mental Health Act 1983[2] or of Part VIII of the Mental Health (Northern Ireland) Order 1986[3],


the court will take into account the defendant's likely future financial resources in considering whether to make a variable order.

Award of provisional damages
4. The court may make a variable order in addition to an order for an award of provisional damages made by virtue of section 32A of the Supreme Court Act 1981[4] or section 51 of the County Courts Act 1984[5]or, in relation to Northern Ireland, paragraph 10(2)(a) of Schedule 6 to the Administration of Justice Act 1982[6].

Contents of variable order
5. Where the court makes a variable order - 


(a) the damages must be assessed or agreed on the assumption that the disease, deterioration or improvement will not occur;

(b) the order must specify the disease or type of deterioration or improvement;

(c) the order may specify a period within which an application for it to be varied may be made;

(d) the order may specify more than one disease or type of deterioration or improvement and may, in respect of each, specify a different period within which an application for it to be varied may be made;

(e) the order must provide that a party must obtain the court's permission to apply for it to be varied, unless the court otherwise orders.


Applications to extend period for applying for permission to vary
6. Where a period is specified under Article 5(c) or (d) - 


(a) a party may make more than one application to extend the period, and such an application is not to be treated as an application to vary a variable order for the purposes of Article 7;

(b) a party may not make an application for the variable order to be varied after the end of the period specified or such period as extended by the court.


Limit on number of applications to vary
7. A party may make only one application to vary a variable order in respect of each specified disease or type of deterioration or improvement.


Case file

8. - (1) Where the court makes a variable order, the case file documents must be preserved by the court until the end of the period or periods specified under Article 5(c) or (d) or of any extension of them or, if no such period was specified, until the death of the claimant.

(2) The case file documents are, unless the court otherwise orders - 


(a) the judgment as entered;

(b) the statements of case;

(c) the schedule of expenses and losses;

(d) a transcript of the judge's oral judgment;

(e) all medical reports relied on;

(f) a transcript of any parts of the claimant's own evidence which the judge considers necessary;

(g) any subsequent orders.


(3) A court officer must ensure that the case file documents are provided by the parties where necessary and filed on the court file.

(4) Where a variable order has been made, the legal representatives of the parties and, if the parties are insured, their insurers, must also preserve their own case file until the end of the period or periods specified under Article 5(c) or (d) or of any extension of them or, if no such period was specified, until the death of the claimant.

Variable agreements
9. - (1) If there is agreed to be a chance that at some definite or indefinite time in the future the claimant will - 


(a) as a result of the act or omission which gave rise to the cause of action, develop some serious disease or suffer some serious deterioration, or

(b) enjoy some significant improvement, in his physical or mental condition, where that condition had been adversely affected as a result of that act or omission,


the parties to an agreement may agree that a party to it may apply to the court subsequently for its terms to be varied.

(2) Where the parties agree to permit an application to vary the terms of an agreement, the agreement - 


(a) must expressly state that a party to it may apply to the court for its terms to be varied;

(b) must specify the disease or type of deterioration or improvement;

(c) may specify a period within which an application for it to be varied may be made;

(d) may specify more than one disease or type of deterioration or improvement and may, in respect of each, specify a different period within which an application for it to be varied may be made.


(3) A party who is permitted by an agreement to apply for its terms to be varied must obtain the court's permission to apply for it to be varied.

Application for permission
10. - (1) An application for permission to apply for a variable order or a variable agreement to be varied must be accompanied by evidence - 


(a) that the disease, deterioration or improvement specified in the order or agreement has occurred, and

(b) that it has caused or is likely to cause an increase or decrease in the pecuniary loss suffered by the claimant.


(2) Where the applicant is the claimant and he knows that the defendant is insured in respect of the claim and the identity of the defendant's insurers, he must serve the application notice on the insurers as well as on the defendant.

(3) Where the applicant is the claimant and he knows that the defendant is a member of a defence society and the identity of the defence society, he must serve the application notice on the defence society as well as on the defendant.

(4) The respondent to the application may, within 28 days after service of the application, serve written representations on the applicant and, if he does, must file them with the court.

(5) The court will deal with the application without a hearing.

Refusal of permission
11. - (1) Where permission is refused, the applicant may, within 14 days after service of the order, request the decision to be reconsidered at a hearing.

(2) No appeal lies from an order refusing permission after reconsideration.

Grant of permission
12. - (1) Where permission is granted, the court will also give directions as to the application for the variation of the variable order or the variable agreement.

(2) Directions must include directions as to - 


(a) the date by which the application for variation must be served and filed;

(b) the service and filing of evidence.


(3) No appeal lies from an order granting permission.

Order for variation
13. - (1) On an application for the variation of a variable order or a variable agreement, if the court is satisfied - 


(a) that the disease, deterioration or improvement specified in the order or agreement has occurred, and

(b) that it has caused or is likely to cause an increase or decrease in the pecuniary loss suffered by the claimant,


it may order - 


(i) the amount of annual payments to be varied, either from the date of the application for permission or from the date of the application to vary if the order did not require the permission of the court for an application to vary, or from such later date as it may specify in the order;

(ii) how each payment is to be made during the year and at what intervals;

(iii) a lump sum to be paid in addition to the existing periodical payments.


(2) Section 2(3) to (9) of the Act applies to orders under this Order as it applies to orders for periodical payments.

Application of rules of court
14. In England and Wales, the Civil Procedure Rules 1998[7] and in Northern Ireland, rules of court apply to applications under this Order, except where this Order makes provision inconsistent with Civil Procedure Rules or rules of court.




EXPLANATORY NOTE 

(This note is not part of the Order)


This Order enables courts to vary orders and agreements in personal injury cases under which all or part of the damages take the form of periodical payments. Articles 2 and 9 restrict the circumstances in which variation is permissible to those where there is a chance that the claimant will develop some serious disease or suffer some serious deterioration, or enjoy some significant improvement, in his physical or mental condition, and the court has ordered, or the parties have agreed, that the order or agreement is to be capable of variation.

The decision that an order may be varied in the future may be made on the application of a party, or with the consent of the parties or of the court's own initiative (Article 2). In the case of an order, the court's permission for an application to vary the order is required, unless the court decides otherwise (Article 5); in the case of an agreement, the court's permission is always required (Article 9).

Article 10 requires the person applying for permission to apply to vary an order or agreement to show that the specified disease, deterioration or improvement has occurred and that it has caused or is likely to cause an increase or decrease in the claimant's financial loss. The application for permission is to be dealt with on the papers. If permission is refused the claimant may ask the court to reconsider the matter at a hearing (Article 11). No appeal from the grant of permission or the refusal of permission on a reconsideration is possible (Article 12).

On a successful application for the variation of an order or agreement, the court may order that the amount of the annual payments to the claimant is to be varied (Article 13). It may also order that a lump sum be paid in addition to the periodical payments. Article 13 further provides that, as with the original order, the court must be satisfied that the continuity of payment as varied is reasonably secure, under section 2(3) of the Damages Act 1996.



Notes:

[1] 1996 c. 48; section 2B was inserted by the Courts Act 2003 (c. 39), section 100. 

[2] 1983 c. 20. 

[3] S.I. 1986/595 (N.I. 4). 

[4] 1981 c. 54; section 32A was inserted by the Administration of Justice Act 1982 (c. 53), section 6. 

[5] 1984 c. 28. 

[6] 1982 c. 53. 

[7] S.I. 1998/3132. 
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